RD:KWF:SSL ORD NO 28432
11/5/2008

ORDINANCE NO. 28432

AN ORDINANCE OF THE CITY OF SAN JOSE AMENDING
TITLE 25 OF THE SAN JOSE MUNICIPAL CODE TO ADD
A NEW CHAPTER 25.11 TO EXTEND LIVING WAGE,
WORKER RETENTION, LABOR PEACE AND EMPLOYEE
WORK ENVIRONMENT REPORTING REQUIREMENTS AT
THE NORMAN Y. MINETA SAN JOSE INTERNATIONAL
AIRPORT

WHEREAS, on June 8, 1999, the City Council adopted Resolution No. 68900 approving
a policy requiring the payment of a living wage for workers employed by employers who
are awarded City service contracts or who receive direct financial assistance from the

City, with certain exclusions (“Living Wage Policy”); and

WHEREAS, the Living Wage Policy serves to require payment of wages that allow
workers to leave or avoid poverty and to decrease high worker turnover and instability in
the workplace, with the consequential benefits of improving the quality of service to the

City and reducing dependence on taxpayer funded social services; and

WHEREAS, many service employees at the Norman Y. Mineta San José International
Airport (“Airport”) are not covered by the Living Wage Policy and are paid wages far
below the City’s living wage rate; and

WHEREAS, the purpose of applying the living wage requirements to employers of
Airport service employees is to protect the public health, safety and welfare, by
requiring the payment of wages sufficient to allow workers to attain financial
independence and to attract and retain experienced and well-trained employees
essential for maintaining the safety of the Airport; and

WHEREAS, the City has expended and continues to invest significant resources in
operating, maintaining, and more recently, rebuilding and modernizing the Airport,

which benefits the businesses operating at the Airport; and
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WHEREAS, the benefits received by Airport businesses from the City’s investment
should reasonably be shared with their employees through payment of a living wage;

and

WHEREAS, the employee retention requirements also promote the public health, safety
and welfare, by preventing the displacement of service workers due to changes in
management beyond their control and unrelated to their work performance and

qualifications; and

WHEREAS, providing service workers with a greater measure of employment security
and stability, to remain employed without frequent episodes of job loss, will also have
the resulting benefits of allowing them to attain financial independence and reducing

poverty and reliance on taxpayer funded social services in San José; and

WHEREAS, by encouraging the retention of an experienced and well-trained workforce
familiar with the Airport environment and procedures, the employee retention
requirements are intended to not only decrease worker turnover at the Airport but also

enhance Airport safety and security and customer service; and

WHEREAS, maintaining Airport safety and security is critical for the successful

operation of the Airport; and

WHEREAS, retaining a well-trained workforce at the Airport and avoidance of service
disruption is essential to the City’s proprietary interest as the owner and operator of the

Airport; and

WHEREAS, the City as proprietor of the Airport depends upon the revenue it receives
from business operations located at the Airport and any interruption in service at the
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Airport would result in adverse effects on services available to the public and
substantial lost revenue for the Airport; and

WHEREAS, the Airport is particularly vulnerable to significant adverse impacts and
revenue loss due to the presence of many different employers whose operations are
interrelated and interdependent, increasing the likelihood that a service disruption

directly involving one employer could impact other operations at the Airport; and

WHEREAS, it is essential for the financial viability of the Airport that services be

provided and business operations conducted without interruption; and

WHEREAS, the passenger airlines are vital to the existence of transportation to and

from the City; and

WHEREAS, passenger airline service is vital to the economy of the City and its

surrounding region; and

WHEREAS, passenger airlines contribute significantly to the economic viability of the

Airport, including substantial capital investments made by them; and

WHEREAS, other Airport jobs are largely dependent on the ability of passenger airlines

to continue operations at the Airport; and

WHEREAS, the impact on the passenger airlines of having to pay a different wage to
members of the same union who are in different states and/or locations could lead to
labor unrest and could disrupt air transportation at the Airport; and

WHEREAS, this impact could cause passenger airlines to cease operations at the

Airport in order to avoid labor disputes; and
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WHEREAS, the City has an interest in retaining passenger airlines, and it would be
detrimental to the interests of the City and its citizens if such service were disrupted or

terminated; and

WHEREAS, this potential for serious disruption to the availability of passenger airline
service to the City is a rational basis for temporarily exempting passenger airlines from

the minimum compensation requirements of this Ordinance for a two-year period; and

WHEREAS, this two-year temporary exemption will allow passenger airlines sufficient
time to address any potential impacts of the minimum compensation requirements on

their operations at the Airport;

NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF SAN
JOSE:

Title 25 of the San José Municipal Code is hereby amended to add a new chapter, to

be numbered, entitled and to read as follows:

CHAPTER 25.11
AIRPORT LIVING WAGE AND LABOR STANDARDS

Part 1

Purpose and Scope

25.11.100 Purpose and Scope

A. The establishment of living wage and worker retention requirements at the
Airport serves to protect the public health, safety and welfare by requiring the
payment of wages sufficient to allow workers to leave or avoid poverty and to
decrease worker turnover and instability in the workplace. The consequential
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benefits of such measures are the improvement of the quality of service to the
City, the traveling public and other Airport users, and reduction in dependence
on taxpayer funded social services. Retaining experienced and well-trained
employees is essential for maintaining Airport safety and security, which is
critical for the Airport’s successful operation. The City has also expended and
continues to invest significant resources in operating, maintaining, and more
recently, rebuilding and modernizing the Airport, which benefits the businesses
operating at the Airport. The benefits received by Airport businesses from the
City’s investment should reasonably be shared with their employees through

payment of a living wage.

B. The work environment review and labor peace assurances promote the City’s
interests in maintaining continuous operation of the Airport. The City as
proprietor of the Airport depends upon the revenue it receives from business
operations located at the Airport and any interruption in service at the Airport
would result in adverse effects on services available to the public and substantial
lost revenue for the Airport. The Airport is particularly vulnerable to significant
adverse impacts and revenue loss due to the presence of many different
employers whose operations are interrelated and interdependent, increasing the
likelihood that a service disruption directly involving one employer could impact
other operations at the Airport. It is essential for the financial viability of the
Airport that services be provided and business operations conducted without

interruption.

25.11.110 Exemptions

The requirements of this Chapter shall not apply where and to the extent that state or
federal law or regulations preclude or limit their applicability.
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Part 3
Definitions

25.11.300 Definitions

The definitions set forth in this Part shall govern the application and interpretation of this
Chapter. The definitions set forth in Part 3 of Chapter 25.01 of this Title shall govern
the application and interpretation of the following terms as used in this Chapter:

“Advertising Concessions,” “Airport,” “Car Rental Agencies,” “Certificated Air Carriers,”

“Commercial Activity,” “Fixed Based Operators,” “Food and Beverage Concessions,”

"Ground Transportation Management Services,” “Ground Transportation Provider,”
“Janitorial, Custodial and Facility Maintenance Services,” “Parking Lot Management,”

“Retail Concessions,” and “Shuttle Transportation.”

25.11.310 Airport Business

“Airport Business” shall mean any person, corporation, partnership, limited liability
company, joint venture, sole proprietorship, association, trust or any other entity
conducting Commercial Activity at the Airport pursuant to an Airport Contract or a
permit issued by the City under Title 25, and their Subcontractors conducting
Commercial Activity at the Airport. “Airport Business” shall not include Ground
Transportation Providers, Construction Contractors, the United States Federal Aviation
Administration (FAA), the United States Transportation Security Administration (TSA),
or any other federal, state or local public agency.

25.11.320 Airport Contract

“Airport Contract” shall mean a lease, license, operating agreement, concession
agreement or other contract with the City for the conduct of Commercial Activity at the
Airport.
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25.11.330 City Manager

“City Manager” shall mean the City Manager or the City Manager’s designee.

25.11.340 Construction Contractor

“Construction Contractor” shall mean a construction contractor licensed by the

California Contractors State License Board.

25.11.350 Contractor

“Contractor” shall mean any person, corporation, partnership, limited liability company,
joint venture, sole proprietorship, association, trust or any other entity conducting
Commercial Activity at the Airport pursuant to an Airport Contract. “Contractor” shall
include but not be limited to Certificated Air Carriers, and Car Rental Agencies.
“Contractor” shall not include Ground Transportation Providers, Construction
Contractors, the United States Federal Aviation Administration (FAA), the United States
Transportation Security Administration (TSA), or any other federal, state or local public

agency.

25.11.360 Covered Employee

“Covered Employee” shall mean any person employed by an Airport Business who:

A. Is not a person who provides volunteer services that are uncompensated except

for reimbursement of expenses such as meals, parking or transportation;

B. Expends at least half of his or her time working for the Airport Business on work
at the Airport;
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C. Is at least eighteen (18) years of age; and

D. Is not a student intern or a participant in a job training and education program
that has as its express purpose the provision of basic skills and education with
the goal of enabling advancement to permanent employment.

25.11.370 CPI

“CPI” shall mean the Consumer Price Index, All Urban Consumers, published by the
U.S. Department of Labor, Bureau of Labor Statistics for the San Francisco-Oakland-
San José area, with all items included. In the event the CPl is no longer published, the
Director shall use another index published by either the State of California or a federal
department or agency that is charged with the responsibility of measuring the cost of

living in the geographical area that includes the City of San José.

25.11.380 Director

“Director” shall mean the Director of the City’s Office of Equality Assurance or such
other director designated by the City Manager to administer this Chapter.

25.11.390 Effective Date

“Effective Date” shall mean the effective date of this Chapter.

25.11.400 Minimum Health Insurance Benefits

“Minimum Health Insurance Benefits” shall mean either: (a) an employer-sponsored

health insurance plan offered to employees for which the employer pays at least fifty
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percent (50%) of the cost; or (b) payment by an employer of at least fifty percent (50%)
of the cost of an employee’s health insurance plan.

25.11.410 Living Wage Policy

“Living Wage Policy” shall mean Resolution No. 68900, adopted by the City Council on

June 8, 1999, including any subsequent amendments.

25.11.420 Predecessor Employer

“Predecessor Employer” shall mean the Airport Business that provided substantially
similar services at the Airport immediately prior to the Successor Employer.

25.11.430 Prevailing Wage Policy

“Prevailing Wage Policy” shall mean Resolution No. 61144, adopted by the City Council

on February 7, 1989, including any subsequent amendments.

25.11.440 Retention Employee

“Retention Employee” shall mean any person employed by a Contractor or
Subcontractor subject to Part 7 of this Chapter who:

A. Performs work on the Airport Contract;
B. Is not an exempt employee under the Fair Labor Standards Act;
C. Has been employed by the Predecessor Employer for at least the six (6) month

period prior to the date of the new contract with the Successor Employer;
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D. Has not been convicted of a crime that is related to his or her employment at the
Airport or to his or her job performance at the Airport; and

E. Has not been demonstrated to the City to present a significant danger to Airport

users or employees, co-workers, or City staff.

25.11.450 Subcontractor

“Subcontractor” shall mean any person, corporation, partnership, limited liability
company, joint venture, sole proprietorship, association, trust or any other entity that
provides goods or services at the Airport under a contract with a Contractor.

“Subcontractor” shall not include Construction Contractors.

25.11.460 Successor Employer

“Successor Employer” shall mean the new Airport Business that succeeds the

Predecessor Employer in the provision of substantially similar services at the Airport.

Part 5

Minimum Compensation

25.11.500 Payment of Minimum Compensation

A. Except as otherwise provided in this Part, all Airport Businesses shall provide to

their Covered Employees the following minimum compensation:

1. If Minimum Health Insurance Benefits are provided, a wage of no less
than Twelve Dollars and Eighty-Three Cents ($12.83) per hour.
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2. If Minimum Health Insurance Benefits are not provided, a wage of no less
than Fourteen Dollars and Eight Cents ($14.08) per hour.

B. These wage rates will be reviewed annually to determine if any adjustment
should be made based on any change as of December 31 of the previous year
in the federal poverty level standard established by the Department of Health
and Human Services (HHS) or the geographic cost of living adjustment factor
expressed as a percentage used by the City to measure the difference between
the poverty level standard for the City of San José compared to the federal
poverty level standard. The geographic cost of living adjustment factor shall be
based on survey data reflecting geographic differences among the following
costs: consumables, transportation, services, rent and housing expenses,

utilities, insurance, and income and payroll taxes.

1. If the product of the federal poverty level standard multiplied by the
geographic cost of living adjustment factor is greater than the wage rate
(with Minimum Health Insurance Benefits provided) in effect under this
Chapter, the Director shall recalibrate the wage rate to equal the product
of the federal poverty level standard multiplied by the geographic cost of

living adjustment factor. .

2. If neither the federal poverty level standard nor the geographic cost of
living adjustment factor has changed, the Director shall refer to the CPI. If
the CPI has increased by at least one percent (1%) between January 1
and December 31 of the previous year, the wage rate (with Minimum
Health Insurance Benefits provided) in effect under this Chapter shall be
adjusted by the same percentage change in the CPI but not to exceed
three percent (3%). If the CPI has not increased by at least one percent

(1%), the wage rate shall remain unchanged.
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3. The wage rate applicable if Minimum Health Insurance Benefits are not
provided shall be adjusted to remain One Dollar and Twenty-Five Cents
($1.25) greater than the wage rate applicable if Minimum Health
Insurance Benefits are provided.

C. Any wage rate adjustments shall be effective July 1* of each year.

D. At least thirty (30) days prior to the adjustment of wage rates, the Director shall

publish the new wage rates on the City of San José website.
25.11.510 Exemptions

A. The minimum compensation requirements of this Part shall not apply to any
Airport Business during the term of any collective bargaining agreement that
expressly provides that the terms of the collective bargaining agreement shall
supersede either the Living Wage Policy or the minimum compensation
requirements of this Part.

B. Contractors currently operating at the Airport pursuant to the terms of an Airport
Contract that is subject to and includes the terms and conditions of the Living
Wage Policy and/or Prevailing Wage Policy shall not be subject to the

requirements of this Part for the remaining term of the Airport Contract.
25.11.520 Temporary Exemption for Passenger Airlines

A. The minimum compensation requirements of this Part shall not apply to any
Covered Employee of a passenger airline, only if the sum of the hourly wage, the
employer’s direct hourly contribution for the Covered Employee’s health and

medical care insurance, if any, and the employer’s direct hourly contribution for
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the Covered Employee’s retirement benefits, if any, is no less than the greater

of:
1. Twelve Dollars and Eighty-Three Cents ($12.83) per hour; or
2. The then current minimum compensation rate with Minimum Health
Benefits provided, as adjusted on an annual basis under this Part.
B. The employer’s direct hourly contribution shall be the rate of contribution

irrevocably made by the employer to a trustee or to a third person pursuant to a

fund, plan or program for the benefit of employees.

C. Any exemption under this Section shall expire on December 31, 2010.

Part 7
Employee Retention

25.11.700 Application
Except as otherwise provided in this Part, the employee retention requirements under

this Part shall apply to any Airport Business that provides services at the Airport to
either the City or to an Airport Businesses, including but not limited to:

A. Food and Beverage Concessions;
B. Retail Concessions;
C. Janitorial, Custodial and Facility Maintenance Services;

D. Shuttle Transportation;
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E. Parking Lot Management;

F. Ground Transportation Management Services;

G. Security Services;

H. Curbside Passenger Check-in and Baggage Check Services (Sky Caps);

l. Wheelchair Escorts;

J. General Aircraft Maintenance;

K. Baggage and Cargo Handling;

L. Aircraft Interior Cleaning and Carpet Cleaning Services;

M. Washing and Cleaning of Aircraft or Ground Support Equipment;

N. Aircraft Tow-In and Push Back;

O. Engine Oil Servicing;

P. Water and Lavatory Servicing;
Q. Electrical and Air Power Boost Servicing;
R. Ground Support Equipment Repair and Maintenance;

S. Ground Support Vehicle Fueling;
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T. Aircraft Into-Plane Fueling and Defueling.

25.11.710 Exemptions

The employee retention requirements of this Part shall not apply to employees of the

following Airport Businesses:

A. Certificated Air Carriers;

B. Car Rental Agencies;
C. Fixed Base Operators; and
D. Advertising Concessionaires.

25.11.720 Notice to Employees

A. No less than sixty (60) days prior to the termination of a Predecessor Employer’s
contract, the Predecessor Employer shall provide to the Office of Equality
Assurance a qualified displaced worker list with the names and contact
information for all Retention Employees.

B. No less than thirty (30) days prior to the termination of a Predecessor Employer’s
contract, all Retention Employees shall be notified in writing that they have been
placed on a qualified displaced worker list and that the Successor Employer will
be required to offer him or her continued employment at the Airport. The
notification letter shall detail the worker retention process and timeline and
include the phone number of and the name of a contact person at the Office of
Equality Assurance.
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25.11.730 Retention Offer

A.

Except as otherwise provided in this Part, Successor Employers subject to this

Part shall offer employment to all Retention Employees.

The Successor Employer may treat any of its current employees as Retention
Employees for purposes of this Part who, based on payroll records or other

reliable evidence, can be shown to the satisfaction of the Director:

1. To have been employed for at least the six (6) month period prior to the

date of the new contract by the Successor Employer; and

2. To not be eligible for continued employment by the Successor Employer

other than the Airport.

In the event that the Successor Employer does not have enough positions
available for all Retention Employees and its current employees eligible for
retention under subsection B, the Successor Employer shall hire the Retention
Employees and retain its current employees who are eligible for retention by
seniority within each employment classification. For any positions that become
available during the initial ninety (90) day period of the new contract, the
Successor Employer will hire Retention Employees and rehire its employees who

are eligible for retention by seniority within each employment classification.

25.11.740 Retention Period

A. A Successor Employer shall not discharge a Retention Employee without cause
during the initial ninety (90) day period of his or her employment.
T-1035.003\ 502029_7.doc 16

Council Agenda: 11-18-08

ltem No.:

2.3a



RD:KWF:SSL ORD NO 28432
11/5/2008

B.

A Successor Employer shall offer continued employment to each Retention
Employee who receives a satisfactory performance evaluation at the end of the
initial ninety (90) day period of employment under terms and conditions
established by the Successor Employer for all its employees.

Part 9

Employee Work Environment

25.11.900 Employee Work Environment Reporting Requirement

Prior to the effective date of any Airport Contract or amendment to an Airport
Contract entered into on or after the Effective Date, the Contractor shall provide
to the City work environment information for Contractor and its Subcontractors,

including a description of the following:

1. compensated days off per year, including holidays, sick leave, vacation,

and personal leave, offered to employees;
2. employee health benefits;
3. compliance with state and federal workplace standards; and
4. employee complaint procedures.
For Subcontractors hired after the effective date of the Airport Contract, the
Contractor shall provide the City with the work environment information in

subsection A prior to the effective date of the contract between the Contractor

and Subcontractor.
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Part 11

Labor Peace Assurance

25.11.1100 Labor Peace Assurance

A. Prior to the effective date of any Airport Contract or amendment to an Airport
Contract entered into on or after the Effective Date, the Contractor shall provide
to the City assurances on how the Contractor will prevent service disruptions at
the Airport due to labor disputes. These assurances shall be included in the

Airport Contract.

B. Any Airport Contract or amendment to an Airport Contract entered into on or
after the Effective Date shall provide that each Contractor shall require that its
Subcontractors provide it with assurances on how the Subcontractor will prevent

service disruptions at the Airport due to labor disputes.

Part 13
Retaliation and Discrimination Prohibited

25.11.1300 Prohibition

An Airport Business shall not discharge, reduce the compensation of, or discriminate
against any employee for making a complaint to the City, participating in any of the
City’s proceedings related to the enforcement of this Chapter, using any civil remedies
to enforce his or her rights under this Chapter, or otherwise asserting his or her rights

under this Chapter.
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Part 15

Administration

25.11.1500 Compliance Monitoring

The City’s Office of Equality Assurance shall monitor compliance with this Chapter,

including the investigation of claimed violations.

25.11.1510 Requlations

A. The Director may promulgate regulations consistent with this Chapter.

B. The Director shall hold a public hearing and allow public comment on any
proposed rule or regulation prior to adoption thereof. The Director shall provide
not less than ten (10) days’ notice of such public hearing. A copy of such
administrative rules and regulations shall be on file in the Office of Equality

Assurance.

C. It shall be unlawful to disobey or fail to comply with any regulation adopted

pursuant to this Chapter.

25.11.1520 Report

The Director shall provide a report on compliance with this Chapter to the City Council

annually.

25.11.1530 Record Keeping, Reporting and Audit

A. Each Airport Business shall maintain for each employee performing work at the

Airport a true and accurate record of the employee’s name, address, job
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classification, hours worked, pay rate and health benefits received, and shall
preserve such records for at least three (3) years.

B. Each Airport Business shall submit a copy of the records or documents required
to be kept pursuant to this Section to the City at least by March 31%, June 30",
September 30" and December 31 of each year. Failure to provide a copy of
such records or documents within five (5) days of the due date will result in a late
fine of One Hundred Dollars ($100.00) per day.

C. At all other times, the Airport Business shall make all records or documents
required to be kept pursuant to this Section or regulations promulgated by the
Director to verify compliance with this Chapter, available for audit at no cost to
City, at any time during regular business hours, upon written request by the City
Attorney, City Auditor, City Manager, or a designated representative of any of
these officers. Copies of such records or documents shall be provided to City for
audit at City Hall when it is practical to do so. Otherwise, unless an alternative is
mutually agreed upon, the records or documents shall be available at the Airport
Business’s address indicated for receipt of notices in the Airport Contract or

permit.

D. The records or documents required to be kept pursuant to this Section or
regulations promulgated by the Director to verify compliance with this Chapter
shall be complete and accurate. The provision of false information to the City
shall be a violation of this Chapter.

25.11.1540 Access to Work Site

Each Airport Business shall permit access to work sites for authorized City

representatives for the purpose of monitoring compliance with this Chapter,
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investigating complaints of noncompliance, and evaluating the operation and effects of
this Chapter.

Part 17

Administrative Enforcement
25.11.1700 Applicability
A. This Part provides for administrative citations that are in addition to all other legal
remedies that may be pursued by the City to address any violations of the
minimum compensation requirements of this Chapter.

B. Use of this Part shall be at the sole discretion of the City.

25.11.1710 Complaint to City

Any person claiming a violation of this Chapter may file a complaint with the City. The
City may, in its sole discretion, investigate and address any alleged violation of this
Chapter’s requirements. However, the City’s failure to investigate an alleged violation
or to otherwise enforce any of the provisions of this Chapter shall not create any right of
action or right to recover damages from the City by any person, including but not limited

to an aggrieved employee.

25.11.1720 Administrative Citation

A. Whenever the Director determines that a violation of the minimum compensation
requirements of this Chapter has occurred, the Director shall have the authority

to issue an administrative citation to any person responsible for the violation.

B. Each administrative citation shall contain the following information:
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1. The date of the violation;

2. The section of this Chapter violated and a description of the violation;

3. The amount of the fine and restitution for the code violation;

4. A description of the fine payment process, including a description of the
time within which and the place to which the fine shall be paid;

5. An order prohibiting the repeated occurrence of the code violation
described in the administrative citation;

6. A description of the administrative citation review process, including the
time within which the administrative citation may be contested and the
place from which a request for hearing form to contest the administrative
citation may be obtained; and

7. The name and signature of the Director.

25.11.1730 Fine and Restitution Amount
A. For violations of the minimum compensation requirements imposed pursuant to

this Chapter, the fine amount shall be equal to three (3) times the difference

between the actual amount of wages paid and the amount of wages that should

have been paid, but not to exceed one hundred dollars ($100) for each calendar

day, or portion thereof, for each Covered Employee paid less than the required

minimum compensation wage rate. The restitution amount shall be equal to the

difference between the actual amount of wages paid and the amount of wages
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that should have been paid.

B. For violations of the employee retention requirements imposed pursuant to this
Chapter, the fine amount shall be equal to three (3) times the amount of wages
unpaid for the period that the Retention Employee should have been but was not
employed, but not to exceed one hundred dollars ($100) for each calendar day,
or portion thereof, for each Retention Employee not employed. The restitution
amount shall be equal to the amount of wages unpaid for the period that the

employee should have been but was not employed.

C. The fine amounts collected under subsections A and B, above, shall be used to
defray the cost of administration of the requirements of this Chapter.

D. For other violations of this Chapter, the fine amount shall be one hundred dollars

($100) per violation, except as otherwise specified in this Chapter.

25.11.1740 Payment of the Fine and Restitution

A. Within thirty (30) days from the date of the issuance of the administrative citation,
the fine shall be paid to the City and restitution shall be paid to the underpaid

employee or employees.

B. Any administrative citation fine paid pursuant to subsection A shall be refunded
in accordance with Section 25.03.470.D if it is determined, after a hearing, that
the person charged in the administrative citation was not responsible for the
violation or that there was no violation as charged in the administrative citation.

C. Payment of a fine or restitution under this Chapter shall not excuse or discharge
any repeated occurrence of the code violation that is the subject of the

administrative citation.
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25.11.1750 Hearing Request

A. Any recipient of an administrative citation may contest the violation set forth in
the administrative citation or that he or she is the responsible party by completing
a request for hearing form and returning it to the Director within thirty (30) days
from the date of the issuance of the administrative citation, together with an
advance deposit of the fine or notice that a request for an advance deposit

hardship waiver has been filed pursuant to Section 25.11.1560.

B. A request for hearing form may be obtained from the Director.

C. The person requesting the hearing shall be notified of the time and place set for
the hearing at least ten (10) days prior to the date of the hearing.

D. If City staff submits an additional written report concerning the administrative
citation for consideration at the hearing, then a copy of this report also shall be
served on the person requesting the hearing at least five (5) days prior to the
date of the hearing.
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25.11.1760 Advance Deposit Hardship Waiver

A. Any person who intends to request a hearing to contest an administrative citation
under this Chapter or that he or she is the responsible party and who is
financially unable to make the advance deposit of the fine as required in Section
25.11.1550.A may file a request for an advance deposit hardship waiver.

B. The request shall be filed with the Director on an advance deposit hardship
waiver application form, available from the Director, within fifteen (15) days of the

date of the administrative citation.

C. The requirement to deposit the full amount of the fine as described in Section
25.11.1550.A shall be stayed unless and until the Director makes a
determination not to issue the advance deposit hardship waiver.

D. The Director may waive the requirement of an advance deposit set forth in
Section 25.11.1550.A and issue the advance deposit hardship waiver only if the
cited party submits to the Director a sworn affidavit, together with any supporting
documents or materials, demonstrating to the satisfaction of the Director the
person's actual financial inability to deposit with the City the full amount of the

fine in advance of the hearing.

E. If the Director determines not to issue an advance deposit hardship waiver, the
person shall remit the deposit to the City within ten (10) days of the date of that
decision or thirty (30) days from the date of the administrative citation, whichever

is later.

F. The Director shall issue a written determination listing the reasons for the
Director’s determination to issue or not issue the advance deposit hardship
waiver. The written determination of the Director shall be final.

T-1035.003\ 502029_7.doc 25
Council Agenda: 11-18-08
Iltem No.: 2.3a



RD:KWF:SSL ORD NO 28432
11/5/2008

G. The written determination of the Director shall be served upon the person who

applied for the advance deposit hardship waiver.

25.11.1770 Hearing Procedure

A. The City Manager shall conduct the administrative citation hearing for violations
of this Chapter pursuant to this Section and any rules and procedures for the

conduct of hearings as adopted by the City Manager.

B. No hearing to contest an administrative citation before the City Manager shall be
held unless the fine has been deposited in advance in accordance with Section
25.11.1550.A or an advance deposit hardship waiver has been issued in
accordance with Section 25.11.1560.

C. A hearing before the City Manager shall be set for a date that is not less than
fifteen (15) days and not more than sixty (60) days from the date that the request
for hearing is filed in accordance with the provisions of this Chapter.

D. At the hearing, the party contesting the administrative citation shall be given the
opportunity to testify and to present evidence concerning the administrative

citation.

E. The failure of any recipient of an administrative citation to appear at the
administrative citation hearing shall constitute a forfeiture of the fine and a failure

to exhaust their administrative remedies.

F. The administrative citation and any additional report submitted by the Director
shall constitute prima facie evidence of the respective facts contained in those

documents.
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G. The City Manager may continue the hearing and request additional information
from the Director or the recipient of the administrative citation prior to issuing a

written decision.

25.11.1780 Decision of the City Manager

A. After considering all of the testimony and evidence submitted at the hearing, the
City Manager shall issue a written decision to uphold or cancel the administrative
citation and shall list in the decision the reasons for that decision. The decision of

the City Manager shall be final.

B. If the City Manager determines that the administrative citation should be upheld,

then the fine amount on deposit with the City shall be retained by the City.

C. If the City Manager determines that the administrative citation should be upheld
and the fine has not been deposited pursuant to an advance deposit hardship
waiver, the City Manager shall set forth in the decision a payment schedule for

the fine.

D. If the City Manager determines that the administrative citation should be upheld,
the City Manager shall order that restitution be paid to the underpaid employee

or employees.

E. If the City Manager determines that the administrative citation should be
canceled and the fine was deposited with the City, then the City shall promptly
refund the amount of the deposited fine, together with interest at the average
rate earned on the City's portfolio for the period of time that the fine amount was
held by the City.
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F. The recipient of the administrative citation shall be served with a copy of the City
Manager’s written decision.

25.11.1790 Late Payment Charges

Any person who fails to pay to the City the amount of any fine imposed pursuant to the
provisions of this Chapter on or before the date that fine amount is due shall be liable
for the payment of an additional delinquency penalty. The delinquency penalty is equal
to ten percent (10%) of the amount of the fine due to the City, or ten percent (10%) of
the amount of the fine remaining unpaid to the City if a portion of the fine amount was
timely paid. Interest shall accrue on all delinquent fine amounts, exclusive of
delinquency penalties, at the rate of one half of one percent (0.5%) per month, pro rata,
of the total delinquent fine amount, from the date the fine amount becomes delinquent
until the date that all delinquent fine amounts are paid to the City.

25.11.1800 Recovery of Administrative Citation Fines and Costs

A. The City may collect any past due administrative citation fine or late payment

charge by use of all available legal means.

B. Any person who fails to pay any past due administrative citation fine or late
payment charge shall be liable in any action brought by the City for all costs
incurred in securing payment of the delinquent amount, including, but not limited
to, administrative costs and attorneys' fees.

C. Collection costs shall be in addition to any penalties, interest, and/or late charges

imposed upon the past due administrative citation fine.

D. Collection costs imposed under this Section shall be added to and become a
part of the underlying administrative citation fine.
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25.11.1810 No Exhaustion of Remedies Requirement

Exhaustion of remedies under this Part shall not be a prerequisite to the filing of a civil
action pursuant to Section 25.11.1700 of Part 17 of this Chapter.

Part 19

Civil Enforcement and Contract Remedies

25.11.1900 Civil Enforcement

A. Any employee aggrieved by a violation of the minimum compensation
requirements, the employee retention requirements or the prohibition on
retaliation and discrimination of this Chapter, or organization of which such
employee is a member, may bring a civil action in a court of competent
jurisdiction against the Airport Business violating this Chapter and, upon
prevailing, shall be entitled to such legal or equitable relief as may be appropriate
to remedy the violation including, without limitation, the payment of any back
wages and benefits unlawfully withheld and interest thereon, reinstatement in
employment and/or injunctive relief, and shall be awarded reasonable attorney’s
fees and costs. For a willful violation of this Chapter, a court may award as a

penalty up to treble the amount of monies to be paid as damages.

B. This Part shall not be construed to limit an employee’s right to bring legal action
for a violation of any other laws concerning wages, hours, or other standards or

rights.
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25.11.1910 Contract Enforcement

If a violation of any contract provision required by this Chapter occurs and is not
corrected after written notice, the City may, at its option, do any or all of the following:

A. Terminate the Airport Contract for default;
B. Withhold payment or compensation, if applicable.
Part 21

Effective Date
25.11.1921 Effective Date

This Chapter shall become effective on January 1, 2009.
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ORD NO 28432

PASSED FOR PUBLICATION of title this 28th day of October, 2008, by the following

vote:

AYES:

NOES:

ABSENT:

DISQUALIFIED:

ATTEST:

CHIRCO, CHU, CONSTANT, CORTESE, LICCARDO,
NGUYEN, OLIVERIO, PYLE, WILLIAMS; REED.

NONE.

CAMPOS.

NONE.
CHUCK REED
Mayor

LEE PRICE, MMC
City Clerk
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